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Executive Summary 

This paper provides a historical account of some of the legislation, laws and policies that reflect 

important points in history that led to the current disparaging health status of Aboriginal 

women in Canada. Although Aboriginal women (and all Aboriginal people in Canada) have 

unique sets of constitutionally protected rights, the government has failed to protect these 

rights. If these rights were protected then Aboriginal women would enjoy a health status on par 

with the rest of the Canadian population. This is not the case. The government has a fiduciary 

obligation to protect Aboriginal rights through section 35 of the Constitution Act, 1982.1 This 

paper provides an analysis of Aboriginal health as an Aboriginal right through section 35 of 

the Constitution Act, 1982 and, through the entrenchment of section 35(4), Aboriginal and 

treaty rights are to be applied equally to men and women. The Canadian Charter of Rights and 

Freedoms guarantees individual rights to equality. These rights also encompass the individual 

rights to health to be standard and on par with other Canadians. Aboriginal peoples in Canada 

also carry these important Charter rights. However, in analyzing the guarantee and the placement 

of Aboriginal women’s health in Canada, and viewing the statistics, it quickly becomes apparent 

that Canada is in breach of its constitutional obligations (including Charter breaches) toward 

Aboriginal women. 

 Canada’s health policies and guidelines affecting Aboriginal women’s health should be 

examined to ensure they reflect the fiduciary relationship between the Crown and Aboriginal 

peoples. The Framework for the Future in Part Six allows the reader to grasp some hope that 

the current situation can indeed be improved through heeding the words of the Elders and 

Aboriginal women leaders themselves and the implementation of the guidelines that the Supreme 

Court of Canada has stated properly characterize Crown/Aboriginal relations.
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1. Introduction

Many Aboriginal2 women’s life experience continues to be one of violence, discrimination, 

inequality, sexual harassment and repression.3 The resulting harmful health consequences for 

women affect not only their personal experiences but often impinge on the lives of their children, 

family and community members. In her keynote address The Honorable L’Heureux-Dubé of 

the Supreme Court of Canada spoke out about violence against women as an “an assault upon 

human dignity and a constitutional denial of any concept of equality for women.” 4 (emphasis 

added)

 Women’s inequality in Canadian society was created and fortified with laws which were 

enacted to “protect” women: for example, laws on prostitution, contraception, abortion, sexual 

assault, obscenity and laws that regulate medical practice, and the provision of a wide range of 

health services.5 The enactment and enforcement of the laws, legislation and policies has impacted 

the status of women in their communities. The aggregate of these laws have contributed to the 

perpetuation of women’s inequality in the area of health care and services.6 

 Canada’s institutions that claim to be value free continue to reflect a male construction of 

reality.7 The implementation of colonialism through sets of male created and centered values 

has shaped institutions, laws, legislations and policies that have had a long-lasting negative effect 

on the health of Aboriginal women. Colonial laws and policies were developed that targeted 

the power of Aboriginal women as family anchors. For instance, the Indian Act, residential 

schools, sterilization laws, mental health laws, forced removal of children and enfranchisement 

were integral in attacking the essence of Aboriginal woman as caregivers, nurturers and equal 

members of the community.

  This paper examines laws, legislation, and discriminatory policies that historically 

have affected Aboriginal women and continue to do so today. Building on Discussion Papers 

one and two in this Series, an analysis extends the constitutionally protected right to health 

for Aboriginal people in Canada to section 35(4) that provides equality for males and females. 

The equality provisions are examined in light of the historical setting of Aboriginal women’s 

place of balance in early Aboriginal society and examined within the sphere of Aboriginal rights. 

The government’s fiduciary responsibility to Aboriginal people is then advanced to determine 

if there has been a breach of these constitutionally protected rights. The paper concludes by 

providing an example of a framework for the future to assist the government and policy makers 

in effectively discharging their duties under the law.
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2. Aboriginal Women in Traditional Society

Aboriginal law was given by the Creator through sacred ceremonies and is binding and 

unalterable. The promises and agreements encompass sacred principles, values and laws that 

are to govern every relationship and interaction. The law not only informs relationships among 

humans but with all ecological orders.8 Accordingly, Aboriginal law has been described as:

Powerful laws were established to protect and to nurture the foundations of strong, 
vibrant nations. Foremost amongst these laws are those related to human bonds 
and relationships known as the laws relating to miyo-wîcêhtowin. The laws of miyo-
wîcêhtowin include those laws encircling the bonds of human relationships in the 
ways in which they are created, nourished, reaffirmed, and recreated as a means of 
strengthening the unity among First Nations people and of the nation itself. For First 
Nations, these are integral and indispensable components of their way of life. These 
teachings constitute the essential elements underlying the First Nations notions of 
peace, harmony, and good relations, which must be maintained as required by the 
Creator. The teachings and ceremonies are the means given to First Nations to restore 
peace and harmony in times of personal and community conflict. These teachings also 
serve as the foundation upon which new relationships are to be created.9

 Aboriginal women commanded the highest respect in their communities as the givers of life 

and were the keepers of the traditions, practices and customs of the nation. It was well understood 

by all, that women held a sacred status as they brought new life into the world. Women were revered 

for their capacity not only to create new life but by extension the creation of new relationships 

with the Creator.10 The Report of the Royal Commission on Aboriginal Peoples notes:

She did not have to compete with her partner in the running of the home and the caring 
of the family. She had her specific responsibilities to creation which were different, 
but certainly no less important, than his. In fact, if anything, with the gifts given her, 
woman was perhaps more important …11

 The newest members of the community were given the law of the Creator and were given 

responsibility to enter into new relationships in a “good way.”12 Women made integral decisions 

about family, property rights, and education.13 Underlying principles of gender balance streamed 

through early Aboriginal society.14 The issue of balance, however, is not to be construed or 

constructed as similar to the Eurocentric or feminist or western legal tradition understandings 

of “balance” as equating “equality.”  Aboriginal law is not ordered around Eurocentric values 

or perceptions of what is “balance” or “equality.” Rather, for Aboriginal women, balance is 

understood as respecting the laws and relationships that Aboriginal women have as part of the 

Aboriginal law and ecological order of the universe. Professor Patricia Monture-Angus notes:
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… Aboriginal culture teaches connection and not separation. Our nations do not 
separate men from women, although we recognize that each has its own unique roles 
and responsibilities. The teachings of creation require that only together will the two sexes 
provide a complete philosophical and spiritual balance. We are nations and that requires 
the equality of the sexes.15 (emphasis in original)

As a well-documented example, the Iroquoian culture is noted to be based upon the principles 

of balance and equilibrium, gender considered as only one component of balance:

[E]quilibrium was the animating purpose behind “gendering,” or the interaction 
between male and female energies that dictated the separation of social functions 
by gender … [T]he sexes functioned as cooperative halves. At once independent yet 
interdependent, they worked to create the perfect whole of society. In all the spheres 
– the social and the religious, the political and the economic – women did women’s 
half and men did men’s half, but it was only when the equal halves combined that 
community cohered into the functional whole of a healthy society.16

 Unlike European culture imposed through colonization, Iroquoian culture was not centered 

on conflict or subordination. Iroquoian culture required that each gender had a role and that 

each gender was superior in their sphere of responsibility. Both gender roles were viewed as equal 

and necessary for the health and survival of the community.17 Author Barbara Mann explains 

the importance of women in Iroquoian society:

The gantowisas enjoyed sweeping political powers, which ranged from the administrative 
and legislative to the judicial. The gantowisas ran the local clan councils. They held all 
the lineage wampum, nomination belts and titles. They ran funerals. They retained 
exclusive rights over naming … They nominated all male sachems as well as all Clan 
Mothers to office and retained the power to impeach wrongdoers. They appointed 
warriors, declared war, negotiated peace and mediated disputes.18

 The women controlled economy through the distribution of bounty and ruled the social 

sphere (social practices such as inheritance through the female line; female-headed households; 

pre and extra-marital sexual relations for women; female-controlled fertility; permissive child 

rearing; adoptions; trial marriages; mother-dictated marriages; divorce on demand; maternal 

custody of children on divorce and polyandry).19

 The Report of the Royal Commission on Aboriginal Peoples reported on the traditional gender 

roles:

[A]ccording to traditional teachings, the lodge is divided equally between women and 
men, and that every member has equal if different rights and responsibilities within 
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the lodge … The lodge governed our relationship with each other, with other nations, 
and with the Creator and all of Creation.20

In Inuit society

[t]here is agreement that women were traditionally responsible for decisions about 
children, food preparation and the running of the camp. While clear divisions of labour 
along gender lines existed, women’s and men’s work was equally valued. If a woman 
was a sloppy sewer, her husband might freeze; a man who was a poor hunter would 
have a hungry family. Everyone in the camp worked hard and everyone had a specific 
role based on their age, gender and capabilities.21

 Leah Dorian comments on the role of Métis women and society as being “matrilineal and 

matriarchal, which resulted in the high status of women”22 and these women held “social and 

political power that was unseen in the lives of contemporary European and Euro-Canadian 

women.”23

 The common thread running through all groups of Aboriginal society is that equality and 

gender balance was foremost, the men couldn’t survive the harsh conditions without women and 

women could not survive without the male counterpart. Professor Emma LaRocque notes:

Prior to colonization, Aboriginal women enjoyed comparative honour, equality and 
even political power in a way European woman did not at the same time in history. 
We can trace the diminishing status of Aboriginal women with the progression of 
colonialism. Many, if not the majority, of Aboriginal cultures were originally matriarchal 
or semi-matriarchal. European patriarchy was initially imposed upon Aboriginal 
societies in Canada through the fur trade, missionary Christianity and government 
policies.24

 Many scholars suggest that all Aboriginal traditions were marked by equality between 

men and women, with patriarchy and male dominance introduced only through the European 

missionaries,25 and institutionalized through the Indian Act.26 These issues will be examined in 

the following section.
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3. Colonization of Aboriginal Women’s Health

Unlike the laws of Aboriginal nations based on respect and gender balance, the British common 

law developed through the legal traditions of the Romans, the Normans, church canon law and 

Anglo-Saxon law, traditions whereby married women were generally considered to be under the 

protection and cover of their husbands.27 The common law viewed women as having no social or 

legal status, but as chattels28 and dependent first on their fathers and then their husbands:29 

When a man and woman were married, that was just about the end of the wife (as a 
separate entity at least) for all practical and legal purposes … For centuries the married 
woman was one with idiots and children; she was not thought competent to manage 
the wealth, the land.30 

 British Jurist Sir William Blackstone describes the coverture doctrine:

By marriage, the husband and wife are one person in law: that is, the very being or legal 
existence of the woman is suspended during the marriage, or at least is incorporated 
and consolidated into that of the husband; under whose wing, protection, and cover, 
she performs every thing; and is therefore called in our law – french a feme-covert 
… under the protection and influence of her husband, her baron, or lord; and her 
condition during her marriage is called her coverture … 

For this reason, a man cannot grant anything to his wife, or enter into covenant with 
her: for the grant would be to suppose her separate existence; and to covenant with 
her, would only to be to covenant with himself … 31 (emphasis in the original)

Under coverture, a wife simply had no legal existence and was considered “civilly dead.”32 

Claudia Zaher comments:

Any income from property she brought into the marriage was controlled by her 
husband, and if she earned wages outside the home, those wages belonged to him. If 
he contracted debts, her property went to cover his expenses. A man who killed his wife 
was guilty of murder and could be punished by death or imprisonment, but a woman who 
killed her husband was guilty of treason against her lord and could be punished by being 
drawn and burnt alive. To put it most succinctly, upon marriage the husband and wife 
became one – him. Social norms, as reflected in the law, maintained that this was not 
only the natural way of things but also God’s direct intent, quoting Genesis 3:16: “Your 
desire shall be for your husband, and he shall rule over you.” 33 (emphasis added)

 When North America was colonized, gender roles were redefined with the imposition of 

European laws. Some of the early impacts can be seen in the fur trade where the European 
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fur traders refused to deal with Aboriginal women.34 The women’s husband, father, or brother 

would make the sale or exchange of the fur, and therefore would receive the proceeds.35

 Formal broad definitions of the term “Indian” came into affect in 1850 when the legislation 

governing Indians was created.36 Section 3 of the Indian Act of 1876 states “[t]he term ‘Indian’ 

means “any male person of Indian blood reputed to belong to a particular band,” “any child 

of such person,” “any women who is or was lawfully married to such person.”37 An Aboriginal 

woman’s rights were now completely dependant on the rights of her father or husband. 

 In 1906 the Indian Act was amended to define a “person” as an individual other than an 

Indian.38 An amendment to the Indian Act, re-defining the term, was not made until 1951.39 

The restrictions that affected women as legal “non-persons” and denied their entry into medical 

schools and the legal profession would be applied to both Indian men and women from 1869 

until voluntary and involuntary enfranchisement was repealed in the Indian Act in 1985.40 A 

brief synopsis of the Indian Act reads:

Status soon came to have other implications. Status Indians were denied the right to 
vote, they did not sit on juries, and they were exempt from conscription in time of 
war (although the percentage of volunteers was higher among Indians than any other 
group). The attitude that others were the better judges of Indian interests turned the 

statute into a grab-bag of social engineering over the years.41

 Assimilation was the goal in attempting to colonize Aboriginal peoples, and the Indian 

Act proved to be a useful tool. Education played a large role in this assimilation project. It was 

also integral in annihilating Aboriginal women’s societal place as family anchor. Residential 

schools were a product of the Indian Act of 1876, which allowed the Minister of Indian Affairs 

to control education for Indians. The residential school experience entailed a separation of the 

children from almost all family members. Parents were not allowed to visit their children in 

residential schools.42 If children were allowed to return home at all, they were only sent home 

for two months out of the year.43 Parents lost parenting skills and the children forgot how to 

live in a family – the family unit was broken. The insufficient health care facilities, inadequate 

diets and poor sanitation contributed to the spread of disease, suffering, near-starvation, and 

death of students in residential schools. One of the diseases that were largely spread in residential 

schools was tuberculosis, which ultimately reached epidemic levels.44 The intergenerational effects 

of the loss of parenting skills (for both children and parents) and ill health resulting from the 

disease-ridden residential schools can be seen on the streets of any Canadian city,45 and through 

the current statistics on Aboriginal women’s health. 
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 Besides the starvation and disease experienced in residential school systems, physical, mental 

and sexual abuse was rampant.46 The effect of the residential school experience on Aboriginal 

people has been devastating. Aboriginal peoples were severed from traditional practices including 

medicinal practices. The residential schools forbade the use of Aboriginal languages (a way of life 

when much of the information relating to health could only be communicated with Indigenous 

languages). Traditional gender roles were obliterated as women lost their respected roles in the 

community, patriarchy and paternalism became the dominant feature of Aboriginal society.47 

The family unit was annihilated.

 The Indian Act, residential schools and other assimilation projects not only redefined 

gender roles but also caused acute traumatization to the health and social fibre of Aboriginal 

people. Sákéj Youngblood Henderson describes a source of colonialism as Eurocentrism being a 

“dominant intellectual and educational movement that postulates the superiority of Europeans over         

non-Europeans.”48 The intent behind colonization was to subjugate, by force if necessary, take 

possession of the land, assimilate the people through forced religious indoctrination, and promote 

adherence to Western society’s norms, rules, organization, and ways of living and thinking.

 Sharlene Razack describes a “white settler society” as one that is established by Europeans 

on non-European soil. In its origins lay the dispossession and near extermination of Indigenous 

populations by Europeans. As it evolves, a white settler society continues to be structured by 

a racial hierarchy. In the national mythologies of such societies, it is believed that European 

people came first and that it is they who principally developed the land; Aboriginal peoples are 

presumed to be mostly dead, dying or assimilated. European settlers thus become the inhabitants 

most entitled to the fruits of new lands, unimagined wealth, power, human (slavery) and natural 

resources.49 In addition, an imperial vocabulary developed in the nineteenth century with 

words and concepts such as “inferior” or “subject races,” “subordinate peoples,” “dependency,” 

“expansion,” and “authority.”50 Razack explains “[a] quintessential feature of white settler 

mythologies is therefore, the disavowal of conquest, genocide, slavery,51 and the exploitation of 

the labour of peoples of colour. In North America, it is still the case that European conquest and 

colonization are often denied; largely through the fantasy that North America was peacefully 

settled and not colonized.”52 Taiaiake Alfred and Jeff Corntassel comment on the global effects 

of colonization:

There are approximately 350 million Indigenous peoples situated in some 70 countries 
around the world. All of these people confront the daily realities of having their 
lands, cultures, and governmental authorities simultaneously attacked, denied, and 
reconstructed by colonial societies and states. This has been the case for generations. 
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But there are new faces of empire that are attempting to strip Indigenous peoples of their 
very spirit as nations and of all that is held sacred, threatening their sources of connection 
to their distinct existences and the sources of their spiritual power: relationships to 
each other, communities, homelands, ceremonial life, languages, histories … These 

connections are crucial to living a meaningful life for any human being.53 

The results are measured in losses of cultural identity, marginalization and health status that fall 

well below that of mainstream Canadians. There has been a denigration of Aboriginal women’s 

roles in contemporary society due to the impact of colonization and as a result, “the cultural 

and social degradation of Aboriginal women has been devastating.”54

 Several generations of Indian Act governance, and in particular, the discriminatory provisions 

regarding inter-marriage, have left many Aboriginal women without a voice while they have attempted 

to use the equality provisions in the Charter to access reasonable participation55 to health services.

3.1 Harms resulting from the Colonization 

As noted earlier, Aboriginal womanhood has been described as once being a sacred identity that 

was maintained through a knowledge system of balance and harmony. Women were politically, 

socially and economically powerful and held status in their communities and nations related to 

this power.56 Aboriginal women were closely linked to the land, and because land acquisition 

became the goal of the colonizers, Aboriginal women became the target. Aboriginal women 

have been portrayed as “drunken squaw, dirty Indian, easy and lazy.”57 Through various laws, 

regulations, policies and Christian edicts,58 this demeaning and demoralizing portrayal became 

the identity of the Aboriginal woman in Canada,59 forcing them into an oppressed position in 

society, which are mitigating factors as to their poor health of today.

 Although not limited to the following areas, much harm against Aboriginal women has been 

committed through legislation, laws and policies. Besides the damages from the Indian Act and 

residential schools, government imposed physical harms have affected all women but because 

of their disadvantaged place in Canadian society, Aboriginal women have been particularly 

affected. Some of these issues will be examined below.

 3.1.1 Forced Sterilization

The history of the Eugenics movement began in nineteenth century England, with Sir Francis 

Galton, (1822–1911) cousin to Charles Darwin. The term eugenics derived from the Greek 
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“well born” or “good breeding” and devolved into eugenic policies that spread to the United 

States, Canada, and several European countries, and later gained infamy in Germany.60 A policy 

of involuntary surgical sterilization (a blatant breach of the Genocide Convention61) was carried 

out on Aboriginal women in Canada and the United States. 

 In the United States, a 1974 study of the Indian Health Services by the Women of All Red 

Nations (WARN) revealed “as many as 42 percent of all Indian women of childbearing age 

had by that point been sterilized without their consent.”62 These estimates were confirmed by a 

General Accounting Office (GAO) investigation of four IHS facilities that examined records only 

for 1973 –76 and that concluded that “during this three-year sample period, 3,406 involuntary 

sterilizations (the equivalent of over a half-million among the general population) had been 

performed in just these four hospitals.”63

 In Alberta, 2,800 people were sterilized between 1929 and 1972, under the authority of the 

province’s Sexual Sterilization Act.”64 Although many provinces considered the idea of eugenics, 

British Columbia and Alberta were however, the only provinces legislating in favor of eugenics.65 

Alberta sterilized ten times more people than did British Columbia.66 Both provinces have 

historically had a high Aboriginal population.

 The Sexual Sterilization Act was intended to stop “mental defectives” from having children. 

The Eugenics Board was comprised of four people who were mandated to authorize sterilization 

in Alberta.67 The Act initially required the consent of patients unless they were “mentally 

incapable,” in which case “the consent of the next of kin had to be obtained.”68 In 1937, the 

Act was amended to ensure that consent was no longer required by patients or the next of 

kin if the patient was considered “mentally defective.”69 The 1937 amendment also targeted 

“individuals incapable of intelligent parenthood.”70 Aboriginal peoples were easy targets for 

the new amendment especially with regard to being thought to be incapable of intelligent 

parenthood. In 1988 the Alberta government destroyed many of the 4,785 files created by the 

Eugenics Board. The government of Alberta maintained 861 of those files. Professor Dr. Jana 

Grekul reviewed them and commented:

[M]ost noticeably over-represented were Aboriginals (identified as “Indian,” “Métis,” “half 
breeds,” “treaty” and “Eskimo”). While the province’s Aboriginal population hovered 
between 2% and 3% of the total over the decades in question. Aboriginals made up 
6% of all cases represented.71 (emphasis added) 

She further concluded:
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[F]ew exceptions particularly in the 1930’s [8 %] more women than men appeared 
before the Board … 72 

We found that people were being referred to the board for reasons related to their 
social class, gender, and ethnicity, and there was no genetic condition for them to be 

considered for sterilization.73

 In October 1989, Leilani Muir discovered that she had been sterilized and brought 

“legal action against the Government of Alberta for wrongful confinement and for wrongful 

sterilization” and won.74 In Ms. Muir’s case “a single IQ test” had been enough to deem her 

a mentally defective and therefore a candidate for sterilization.75 Upon Ms. Muir’s physical 

examination and discovery that she had been sterilized her doctor reported that her insides 

“looked like she had been through a slaughterhouse.”76 

 With the uncovering of the Muir case, the Government of Alberta’s response was a proposition 

to override the Charter using section 33 to limit the compensation to victims; this was met with 

a massive public outcry.77 The Government of Alberta finally apologized in 1999 and offered 

several individuals and groups the option to settle out of court.78 For Aboriginal women the 

impact on health and the stigma of having been wrongfully institutionalized and sterilized is 

insurmountable.79 Further, Aboriginal women have been subjected to long-standing forms of 

abuse through government-imposed experiments in the correctional system and elsewhere.80

 3.1.2 The Aboriginal Woman is Legislated as “Prostitute” 

Historians have established that prostitution occupied a central place in social reform initiatives 

during the late nineteenth and early twentieth centuries. Authors Carolyn Strange and Tina Loo 

question why prostitution became a social problem at this exact moment.81 

Even though Scottish and French men started families with Aboriginal women during 
the fur trade, some Europeans began to propagate myths that such women were 
somehow more promiscuous in nature. These notions made it easier for all men to 

unfairly blame or victimize Aboriginal women for their problems …82

 Stoler documents how and why specific sexual arrangements, like concubinage, were favored 

by colonial elites over intra-racial marriage and prostitution at various historical moments, only 

later to be condemned and replaced by other conjugal relations. Colonial administrators deemed 

sexual relations between Native women and white men to be acceptable during the fur-trade 

era, only to be censured and replaced by prostitution in later periods. Stoler further notes that 
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the “regulation of sexual relations was central to the development of particular kinds of colonial 

settlements and to the allocation of economic activity within them.”83

 The first Canadian statute that dealt with prostitution was passed in Lower Canada in 1839.84 

In the late-nineteenth century, prostitution was seen as a social evil and a racial problem. The 

“Native woman as prostitute” was identified as the new social problem and reported through 

sensational headlines such as “Indian Girl Sold for 1000 Blankets.”85 Government officials at the 

federal, provincial and local levels implemented various legal and non-legal regulatory techniques 

to manage prostitution. Indian Agents, missionaries, and local officials openly condemned both 

intra and inter-racial prostitution, many also emphasized the need for more “stringently applied 

laws.” 

 By 1879, a series of provisions relating to prostitution were added to the Indian Act. These 

sections of the Indian Act underwent several revisions, each adding more force to the legislation. 

The Indian Act of 187986 focused on punishing individuals who kept houses of prostitution. 

However, these sections were repealed and replaced in 1880 and again in 1884. The 1880 law 

prohibited the keeper of any house from allowing Indian women who were believed to be 

prostitutes on their premises. The 1884 Act extended the provisions of the earlier legislation from 

“keepers of houses of prostitution,” to include any Indian woman or man keeping, frequenting, or 

found in a “disorderly house or wigwam.”87 The law was changed again in 1887, so that keepers 

and inmates of houses of prostitution would be equally liable to a fine of $100 or six months 

imprisonment. These new provisions were aimed at eliminating intra-racial prostitution only. 

The Indian Act criminalized Native women for practicing prostitution and punished Aboriginal 

men for “pimping” and “purchasing” the services of prostitutes; however, few attempts were 

made to punish non-Aboriginal men. In 1892, with the enactment of the Criminal Code of 

Canada, the federal government removed all of the prostitution sections from the Indian Act 

and inserted them into the Criminal Code. Consequently, many Aboriginal women who were 

arrested for prostitution-related offences were banished from cities and towns and were forced 

back to their reserves if, indeed, their communities accepted them back.

 Indian Agents and missionaries emphasized that stronger marriage laws and the abolition 

of Indigenous marriage customs88 were necessary for the protection of Native women, the 

prevention of prostitution, and the preservation of white settlement in the province. Traditional 

ceremonies, such as the potlatch, were blamed for causing prostitution. The potlatch was seen 

as the “ultimate sign of degradation, as it symbolized the depravity, savagery, and primitiveness 

of Native peoples.”89 
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 3.1.3 Aboriginal Women “Vanish”

In October 2004, Amnesty International released the Stolen Sisters Report (Report).90 This report 

was commissioned partly in response to the fact that over five hundred Aboriginal women have 

been murdered or gone missing over the past twenty years, according to estimates by the Native 

Women’s Association of Canada (NWAC). 

 The Report highlights a 1996 Canadian government statistic which revealed that Aboriginal 

women between the ages of 25 and 44 with status under the Indian Act91 are five times more 

likely than all other women of the same age to die as the result of violence.92

 Amnesty International’s research posits that decades of government policies have been a 

major factor negatively affecting generations of Aboriginal women and children. Social strife, 

decades of involuntary uprooting of women and children, and lack of economic and educational 

opportunities within many Aboriginal communities have contributed to a steady growth in 

the number of Aboriginal people living in predominately non-Aboriginal towns and cities. 

The Report suggests that the same historical legacy has also contributed to a heightened risk of 

violence for Aboriginal women in urban centers in Canada. Many women now face desperate 

circumstances in Canadian towns and cities, a situation compounded by sexist stereotypes and 

racist attitudes towards Aboriginal women and girls and general indifference to their welfare 

and safety. The resulting vulnerability of Aboriginal women has been exploited by Aboriginal 

and non-Aboriginal men to carry out acts of extreme brutality against Aboriginal women.93

 Despite the number of Aboriginal women who have been murdered or gone missing, their 

fate has not been adequately addressed by Canadian authorities, including the police and the 

public. Across the country, Aboriginal people face arrest and criminal prosecution in numbers 

that far outweigh the size of the Aboriginal population. The Manitoba Justice Inquiry suggested 

that many police have come to view Aboriginal people not as a community deserving protection, 

but as a community from which the rest of society must be protected.94 

 In conducting its research, Amnesty International interviewed a number of police officers, 

the majority of whom stated that they handle all cases the same and do not treat anyone 

differently because they are Aboriginal.95 These statements, however, can be contrasted to the 

accounts of families. Many families reported that police did little when they reported a sister or 

daughter missing. Police response was that the majority of people who are reported missing have 

voluntarily “gone missing,” that many choose to run away or have chosen to break off ties with 

their families.96 Regardless of the circumstances, this does not justify incidents where, despite 
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the serious concern of family members that a missing sister or daughter was in serious danger, 

police failed to take basic steps such as promptly interviewing family and friends or appealing 

to the public for information. Muriel Venne, founder of the Institute for the Advancement of 

Aboriginal Women, noted that hundreds of aboriginal women have been killed or have gone 

missing across the country – yet it has been largely met with indifference.”97

 According to Statistics Canada there were 408,140 women who self-identified as Aboriginal 

in the 1996 Canadian Census.98 The Report confirms that five hundred First Nations women 

went missing between 1995 and 2005. If Canadian women in general disappeared at that rate, 

17,50099 would have gone missing in the same period, a number equal to the population of a 

small city. A loss of that magnitude, about 875 women per year would surely have triggered a 

massive response from the public, from police and from all levels of government. How is it that 

so many Aboriginal women can disappear with hardly anyone taking notice? 

 Colonization, racism, the Indian Act, residential schools, laws, policies and regulations 

that have subjugated Aboriginal women to a lifetime of violence, poverty and degradation have 

created the crisis in Aboriginal women’s health today. The current grim health statistics follow 

in the next section.

3.2  Aboriginal Women’s Health Today

If one manages to escape death by violence or “disappearance,” many, if not most Aboriginal 

women can expect to experience a variety of health problems. For instance, Health Canada 

offers a glimpse into the health statistics on Aboriginal women:

• Life expectancy for Aboriginal women is 76.2 years vs. 81.0 for non-Aboriginal 
women. 

• Aboriginal women experience higher rates of circulatory problems, respiratory 
problems, diabetes, hypertension and cancer of the cervix than the rest of the 
general female population. 

• Diabetes is three times as prevalent in Aboriginal communities as in the general 
population. Most Aboriginal diabetics are women (approximately 2 to 1). 

• Aboriginal women represent a higher percentage of cases of HIV/AIDS than 
non-Aboriginal women (15.9% vs. 7.0%). Within female Aboriginal AIDS cases, 
50% are attributed to IV drug use, in comparison to 17% of all female cases. 

• The birth rate for Aboriginal women is twice that of the overall Canadian female 
population. Aboriginal mothers are younger – about 55% are under 25 years of 
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age (vs. 28% for the non-Aboriginal population) and 9% are under 18 years of 
age (vs. 1% for the non-Aboriginal population). 

• The mortality rate due to violence for Aboriginal women is three times the rate 
experienced by all other Canadian women. For Aboriginal women in the 25 to 44 age 
cohort, the rate is five times that for all other Canadian women. 

• Women are often the victims of family dysfunction which result from the alcohol or 
substance abuse. Hospital admissions for alcohol related accidents are three times higher 
among Aboriginal females than they are for the general Canadian population. 

• Over 50% of Aboriginal people view alcohol abuse as a social problem in 
their communities. Fetal Alcohol Syndrome (FAS) and Fetal Alcohol Effects 
(FAE) have emerged as a health and social concern in some First Nations and Inuit 
communities. 

• Suicide rates remain consistently higher for the Aboriginal population than for 
the general Canadian population as a whole in almost every age category. Over a five 
year span (1989 – 1993), Aboriginal women were more than three times as likely to 

commit suicide as were non-Aboriginal women. 100

 The Supreme Court has recently noted that the government’s role in health care has expanded 

to become a safety net that ensures that the poorest people have access to basic health care 

services.101 Health Canada’s statistics show that there is an alarming gap between the government’s 

role in health care and the disproportionate health status of Aboriginal women today. Aboriginal 

people also face extreme poverty. The Supreme Court of Canada has not been heeded when 

the government creates or neglects to create policies and laws that affect Aboriginal women’s 

health. The following section will provide an analysis of the constitutional status of Aboriginal 

rights to health and the equality provisions found in the Constitution Act, 1982. The section 

concludes with an examination of the government’s role in relation to discharging it fiduciary 

obligations in regards to Aboriginal women’s equality rights.
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4. The Constitution, Aboriginal Rights, Equality 
Provisions 

A constitution has been described as “a mirror reflecting the national soul”102 that must recognize 

and protect the values of a nation.103 To ensure the values of the nation are appropriately 

protected from violations, the Constitution was bestowed legal supremacy over all laws. Canada’s 

Constitution carries the highest power in Canadian law. Section 52(1) reads:

The Constitution of Canada is the supreme law of Canada, and any law that 
is inconsistent with the provisions of the Constitution is, to the extent of the 
inconsistency, of no force or effect.104 

 In addition to legal supremacy, the Constitution is a melding and merging of previous 

philosophy and past legal developments as established under the original British North 

America Act.105 Upon the entrenchment of section 35 Aboriginal and treaty rights in the 1982 

constitutional document, Aboriginal and treaty rights in their original form were included 

in the new constitutional regime. That is, the original constitutional documents that created 

Canada as a legal entity with the addition of the 1982 amendments (in this instance, section 

35),106 extended constitutional protection and the rule of law to these rights. Aboriginal rights 

are derived from Aboriginal knowledge, heritage, and law107 and as such a relationship was then 

forged with the old British prerogative regime.108 This integrated the powers from the original 

documents and rule of law into section 35 of the Constitution Act thereby transferring the same 

royal prerogative powers that created the British North America Act in 1867. (Conversely, it also 

recognized Aboriginal and treaty rights in their full form in existence at the time (in recognition 

of women’s place in Aboriginal society)). These prerogative powers were then extended to section 

35 Aboriginal and treaty rights.109 Section 35(1) reads:

35.(1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada 
are hereby recognized and affirmed. 110

The rights captured within section 35 and read through a constitutional supremacy framework 

provide an important structure to understand equality rights for Aboriginal women both within 

the Charter context, but most notably within section 35(4). In addition to the protection of 

individual equality rights, the rights referred to in section 35(4) encompass the collective rights 

of Aboriginal society as a whole within the bundle of Aboriginal rights.111
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 The Constitution Act, 1982, section 35(1), accorded constitutional status to “existing” 

Aboriginal and treaty rights. For the purpose of section 35(1) these rights are those that were 

not extinguished before April 17, 1982. Prior to 1982, Aboriginal rights did exist and were 

recognized under common law. They did not have constitutional status and Parliament could 

extinguish/regulate those rights at any time. However, the Supreme Court has confirmed that the 

regulation of an Aboriginal activity by specific imperial treaty, act, or legislation does not amount 

to its extinguishment but affirms the continuity of an Aboriginal right. The government has a 

positive fiduciary obligation to protect Aboriginal rights through section 35 of the Constitution 

Act. 

4.1 Aboriginal Women’s Equality Rights as Individuals

The Canadian Charter of Rights and Freedoms112 is Part 1 of the Constitution Act, 1982 (sections 

1 to 34) and outlines the rights and freedoms that individual Canadians possess. For instance, it 

addresses the right to vote; the right to life, liberty and security of the person; equality rights;113 

legal rights of persons accused of crimes; language rights; and, protection of multicultural 

heritages. The Charter also outlines freedoms, including freedom of conscience; freedom of 

religion; freedom of thought, belief and opinion; freedom of expression, including freedom of 

the press; freedom of peaceful assembly; and freedom of association. 

 In 1985, when the Charter came into effect, the conception of equality articulated through 

the equality provisions in section 15 was that the effect of the law would be to give substantive 

equality to all members of a group. Putting into place the concepts of equality and non-

discrimination that underlie section 15 of the Charter requires an approach that focuses on 

the effects of a law on those affected by a distinction. Unanimous judgments under Supreme 

Court Chief Justice Dickson in 1989 and upheld in later judgments respect the same principle 

of substantive equality (equality of result), not just formal equality (equality of treatment). The 

notion of formal equality (equal treatment) was rejected.114 This is important because it affirms 

that the issue of equality should not be construed in the Eurocentric or feminist or western 

legal tradition understandings of “balance” as equating “equality.” Aboriginal law is not ordered 

around Eurocentric values or perceptions of what is “balance” or “equality.” Rather, for Aboriginal 

women, balance is understood as respecting the laws and relationships that Aboriginal women 

have as their place in Aboriginal society (and laws) and the ecological order of the universe.

 Aboriginal people in Canada not only possess section 35 rights individually and collectively 

but they also possess the individual-based rights identified in the Charter. Moreover, the equality 

provisions in section 15 of the Charter do not invalidate Aboriginal or treaty rights.115 In relation 
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to Charter rights, the Royal Commission on Aboriginal Peoples remarked:

The Canadian Charter of Rights and Freedoms applies to Aboriginal governments and 
regulates relations with individuals falling within their jurisdiction. However, under 
section 25, the Charter must be given a flexible interpretation that takes account of 
the distinctive philosophies, traditions and cultural practices of Aboriginal peoples. 
Moreover, under section 33, Aboriginal nations can pass notwithstanding clauses that 
suspend the operation of certain Charter sections for a period. Nevertheless, by virtue 
of sections 28 and 35(4) of the Constitution Act, 1982, Aboriginal women and men 
are in all cases guaranteed equal access to the inherent right of self-government and 
are entitled to equal treatment by their governments.116

 Section 35(4) has rarely been used to advance the equality rights of Aboriginal women.117 

Often the rights that Aboriginal people collectively possess to gender equality/balance are viewed 

as non-existent, created by statute or “given” to Aboriginal women post-contact. This analysis 

transforms the issue into one of strictly a Charter application and displaces it from an Aboriginal 

context with the underlying message that Aboriginal women do not have Aboriginal rights to 

equal treatment that produces equal results in health. This type of analysis is not correct or useful 

when examining the Aboriginal rights to equality for women recognized in section 35(4).

4.2 Aboriginal Women’s Collective Equality Rights

The focus of section 35(4) is the application of Aboriginal and treaty rights pertaining equally 

to both males and females. These rights are collective and were specifically and thoughtfully 

enacted to address the collectivity of Aboriginal and treaty rights noted in section 35. Section 

35(4) reads:

(4) Notwithstanding any other provision of this Act, the aboriginal and treaty rights 
referred to in subsection (1) are guaranteed equally to male and female persons.118 

  When assessing whether an activity is an Aboriginal right, the courts use certain criteria 

and principles of interpretation. Aboriginal rights are sui generis in nature. Sui generis is a Latin 

term meaning “of its own kind,” “unique or peculiar.”119 The Supreme Court of Canada has 

long since recognized the unique nature of Aboriginal rights as not being recognizable within 

the common law120 and therefore has described them as a unique class of rights.121 

The sui generis concept is employed to discard those notions of the common law that 
have not been “sensitive to the Aboriginal perspective itself on the meaning of the 
rights at stake.” As such, the doctrine can be characterized as part of the common law 
– that attempts to leave behind much of the common law.122 
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 Noting that the sui generis nature of Aboriginal rights demands a unique approach to the 

treatment of evidence, which accords due weight to the perspective of Aboriginal peoples, the 

Supreme Court of Canada in R. v. Van der Peet developed a test to identify an existing Aboriginal 

right within the meaning of section 35 of the Constitution Act, 1982. In order for an activity 

to be an Aboriginal right, the activity must be a practice, custom, or tradition integral to the 

distinctive culture of the Aboriginal group asserting that right. In order for a practice to be 

integral, it must have been of “central significance” to the society and must be a “defining 

characteristic” and “one of the things which made the culture of the society distinctive.”123 The 

practices, customs and traditions, which constitute Aboriginal rights, are those that can be rooted 

in the pre-contact societies of the Aboriginal community.124 Practices that developed “solely as a 

response to European influences” do not qualify as an Aboriginal right.125 The existence of the 

right has to be specific to a definable Aboriginal group and the right in issue must be distinctive 

in relation to that society.126

 It is important to note that the Van der Peet test which the courts use to determine whether 

Aboriginal rights exist is based on male gendered activities (hunting and fishing) in specific 

locations. In this context, the Courts are looking for specific rights attached to these activities. 

Professor Brian Slattery provides an analysis of the rights examined in Van der Peet as generic 

rights, which should be applied in a general application. Using Slattery’s analysis, the Van der 

Peet test may be applied when examining gender balance as an Aboriginal right within the sphere 

of generic Aboriginal rights. Slattery explains:

Generic rights are rights of a standardized character held by all aboriginal groups that 
meet certain basic criteria. The basic contours of a generic right are determined by the 
common law rather than aboriginal practices, customs and traditions. So the abstract 
dimensions of the right are identical in all groups where the right arises, even if it may 
take somewhat different concrete forms in practice.127

 Generic rights are the same rights that Aboriginal peoples have to conclude treaties with the 

Crown; maintain and write their own laws and customs; and the generic right to self-government.128 

Upon closer examination, Professor Slattery concludes that the right recognized by the Supreme 

Court in Van der Peet is not so much a specific right as it is actually a generic right, recognizing 

that an Aboriginal group has the right to engage in practices that are based on customs and 

traditions that formed a central and significant part of its ancestral culture. The generic right then 

gives rise to a series of specific rights that must be proved individually that differ from group to 

group. The generic right is a right of “uniform dimensions, held by all aboriginal groups.”129 



NAHO Discussion Paper Series  •   No. 4  •  March 2006 25

 The basic contours of generic Aboriginal rights are established by the common law. At the 

abstract level, these rights are uniform and do not vary from group to group. Nevertheless, at 

the concrete level, generic rights may assume a range of particular forms that vary from group 

to group, in accordance with their distinctive histories, cultures and preferences.130

 The generic rights test in Van der Peet, which determines that Aboriginal rights be 

adjudicated on a general basis, is appropriate in relation to Aboriginal peoples in the context of 

gender-balanced activities. Accordingly, the appropriate question becomes what generic rights 

are available for issues of Aboriginal women’s health? To answer this question, the historical 

development of Aboriginal rights provides a framework for the analysis. 

 The legal concept of Aboriginal rights rests on the recognition that when Europeans arrived 

in North America, Aboriginal peoples were already there. As early as 1832, in Worcester v. State of 

Georgia,131 the Chief Justice of the United States Supreme Court commented that the origins of 

Aboriginal claims to land and their right to self-governance lay in the relationship that evolved 

between their pre-existing rights as “ancient possessors” of North America and the assertion 

of sovereignty by European nations. This finding, that Aboriginal societies were here first and 

have unique rights, has been quoted with approval by the Supreme Court of Canada. In Calder, 

Judson J. noted that “the fact is that when settlers came, the Indians were there, organized in 

societies and occupying the land as their forefathers had for centuries. This is what Indian title 

means …”132 It is this prior occupancy by Aboriginal peoples, then, which is the foundation 

of Aboriginal rights.133 As a result, the existence of Aboriginal rights is not dependent upon 

treaties or Crown grants,134 presumed grant or prescription,135 or on legislative enactments, 

executive orders or judicial declarations;136 rather, Aboriginal rights are based on the historic 

occupation and use of ancestral lands by Aboriginal peoples.137 The source of these Aboriginal 

rights resides in or is derived from Aboriginal knowledge, language, and laws.138 Accordingly, 

the source of Aboriginal women’s health rights must be rooted within Aboriginal knowledge, 

language, and laws. As such, any Aboriginal women’s right to health must also be protected.139 

As noted by the Supreme Court of Canada in Delgamuukw v. British Columbia,140 when the 

British sovereign asserted jurisdiction over Aboriginal lands, these Aboriginal legal regimes and 

their peoples were thereby protected. 

 Throughout North America and particularly in Canada, women traditionally held important 

social, economic, political and cultural roles. It has often been stated that as historians, healers, 

life givers and transmitters of culture, women’s rights and well being were essential to the survival 

of Aboriginal peoples. Fundamental to the growth of the Aboriginal nation was the health and 

strength of the women. The evidence concerning gender equality and healing systems practiced 
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by Aboriginal peoples demonstrates that such ceremonies and practices were a distinct and 

integral part of Aboriginal societies.141 Essential to Aboriginal societies was the maintenance of 

good health and a balance of male and female roles. Aboriginal peoples have complex and diverse 

societies, which include medical and healing traditions that pre-date European contact. The 

inherent right to health and health care practices have been said to be simply one manifestation 

of a broader-based bundle of Aboriginal rights142 and therefore within Slattery’s analysis of the 

nature of generic rights.

 Certain practices around equality between males and females in relation to health are 

practices integral to all Aboriginal peoples as part of their unique and distinctive societies. These 

customs reflect the varied and distinctive cultures of the Aboriginal societies and are unique to 

these specific groups. Sákéj Youngblood Henderson expressed that,

[t]he Supreme Court acknowledged that these cultural rights arise within a system of 
beliefs, social practices and ceremonies of Aboriginal people. They are traced back to 
their ancestral Indigenous order and their relationship with ecology.143

 The rights within the practices and traditions reflect the distinctive cultures of Aboriginal 

groups. These practices operated before the assertion of British sovereignty in treaties or 

proclamations and they existed before the introduction of British common law.144 These practices 

are unique to Aboriginal people, they existed in 1982 when section 35 was enacted, and are, 

therefore, recognized and affirmed in their “full form.”

 The test articulated by the Supreme Court in R. v. Sparrow145 further supports the existence 

of gender equality within the bundle of Aboriginal rights. In Sparrow, the Supreme Court of 

Canada stated that the interpretation of Aboriginal cultures must be done in a sensitive manner, 

respecting the way that Aboriginal peoples view their rights. Evidence concerning women’s roles 

in ceremonies and healing practices demonstrates that such ceremonies, practices and rites of 

passage were integral to the existence of Aboriginal society.146 Similarly as noted earlier, the status 

that women held within these societies was also integral to the existence of the Aboriginal society 

and supports the existence of an Aboriginal right to equality for males and females within the 

bundle of Aboriginal rights as constitutionalized in section 35(4)). 

 Within the analysis of the sphere of constitutionally protected section 35(4) rights, Slattery’s 

generic rights test, Van der Peet, and Sparrow, it may be said that gender balance in relation to 

health is a section 35(4) protected Aboriginal right. Upon the finding of this right, the question 

then becomes whether violations to the right can be justified. The fiduciary obligations, which 
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flow from the Constitution, government responsibilities and the law, will be now examined to 

determine these answers.

4.3 Fiduciary Obligations

The entrenchment of Aboriginal and treaty rights in the Constitution Act, 1982 placed restraints 

on the exercise of governmental power in relation to these rights. The Sparrow decision is one of 

the most important cases dealing with the restriction of Crown interference on Aboriginal and 

treaty rights.147 In Sparrow, the court extended the concept of an enforceable statutory fiduciary 

obligation to a comprehensive constitutional fiduciary obligation that applies to virtually every 

facet of the Crown-Aboriginal relationship.148 The Court further describes the Crown/Aboriginal 

fiduciary relationship as “trust-like rather than adversarial”:

[T]he Government has the responsibility to act in a fiduciary capacity with respect 
to aboriginal peoples. The relationship between the Government and aboriginals is 
trust-like, rather than adversarial, and contemporary recognition and affirmation of 
aboriginal rights must be defined in light of this historic relationship.149

 The Supreme Court of Canada in Sparrow150 found that the source of the fiduciary obligation 

stemmed from the rights identified in section 35 of the Constitution Act, 1982, and that the 

words “recognition and affirmation” used in section 35 “incorporate the fiduciary relationship 

and import some restraint on the exercise of sovereign power.” The Court added:

Rights that are recognized and affirmed are not absolute. Federal legislative powers 
continue, including, of course, the right to legislate with respect to Indians pursuant 
to s.91(24) of the Constitution Act, 1867. These powers must, however, now be read 
together with s.35(1). In other words, federal power must be reconciled with federal 
duty and the best way to achieve that reconciliation is to demand the justification of 
any government regulation that infringes upon or denies aboriginal rights.151

 The Supreme Court of Canada has made it clear that not only must the federal government 

reconcile its power with its duties to Aboriginal peoples but also all government action must 

comply with the Constitution and must be justified before the government infringes or denies 

an Aboriginal right. The courts must balance the Crown’s constitutional fiduciary obligations 

with the Crown’s justification for the infringement. In this sense, the fiduciary obligation concept 

polices the line between respect for Aboriginal and treaty rights and the government’s exercise 

of its powers.
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 It is clear, then, that the fiduciary duty places an obligation on the government to consider 

certain factors before they take any action that could infringe Aboriginal rights. Lamer C.J. in 

R. v. Van der Peet152 was clear that when the possibility of infringement exists, certain principles 

must guide the Crown’s actions. He noted that because of the fiduciary relationship, the “honour 

of the Crown” is at stake in all dealings the Crown has with Aboriginal peoples. Consequently, 

section 35 rights, treaties, any statutes or constitutional provisions that protect the interests of 

Aboriginal peoples must be given a “large and liberal” interpretation and any doubt or ambiguity 

regarding what falls within section 35 rights must be resolved in favor of Aboriginal peoples as 

beneficiaries of these rights.153 Aboriginal rights cannot be extinguished and may be infringed 

only if the requirements of the Sparrow justification test are met.154 This prohibition applies to 

federal and provincial legislation.155 Certain positive duties are imposed upon the federal and 

provincial governments because of this fiduciary relationship. 

 Further, the obligation to consult with Aboriginal peoples arises out of the trust-like 

relationship that exists between the Crown and the Aboriginal peoples and the concomitant 

fiduciary duty owed by the federal and provincial Crown to Aboriginal peoples. This fiduciary 

duty is incorporated in section 35(1) of the Constitution Act, 1982. Sparrow, Delgamuukw, Haida 

Nation v. British Columbia (Minister of Forests)156 and subsequent decisions have held that the 

Crown has a fiduciary duty to Aboriginal peoples when a government decision or action may 

have the effect of interfering with an Aboriginal or treaty right, which obligation requires the 

Crown to consult with the affected Aboriginal peoples.157

 In R. v. Marshall,158 the Supreme Court repeated and affirmed the significance of the 

“honour of the Crown.” The honour of the Crown as determined by the courts holds that 

all legislative action and policy that might infringe Aboriginal or treaty rights must meet the 

stringent tests set out in their judgments. In Haida the Supreme Court of Canada held that 

“[t]he government’s duty to consult with Aboriginal peoples and accommodate their interests 

is grounded in the honour of the Crown.”159 The duty to consult arises “when the Crown has 

knowledge, real or constructive, of the potential existence of the Aboriginal right or title and 

contemplates conduct that might adversely affect it.”160 The Court elaborated on the principle 

of “honour of the Crown” and held that “the honour of the Crown gives rise to different duties 

in different circumstances,” specifically where there are discretionary controls over specific 

Aboriginal interests then the honour of the Crown must give rise to the fiduciary duty.161 The 

Supreme Court is also clear that all government departments must show sensitivity and respect 

when dealing with Aboriginal rights.162 Although Aboriginal health is largely governed through 

policy, the honour of the Crown requires that Aboriginal rights be “determined, recognized and 

respected”163 and to conclude agreements that reflects inherent rights.164 
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 Consulting with Aboriginal people to accommodate their interests becomes critical when 

dealing with such crucial issues as Aboriginal women’s health.

 In April 2004, Health Minister Pierre Pettigrew announced:

We have a profound duty to improve the health status of Aboriginal people. That is 
one of the reasons why the prime minister hosted a [Canada-Aboriginal roundtable] on 
Aboriginal issues yesterday … We know we must do more to achieve better outcomes for 
Aboriginal men, women and children … The government has a fiduciary responsibility 
[to Aboriginals], as you know.165 

 While the government recognizes that it has fiduciary responsibilities, Aboriginal and treaty 

rights are entrenched in the Constitution and the law is clear that certain guidelines must be 

adhered to when interfering with Aboriginal and/or treaty rights, it is evident that the disregard of 

these rights has created a vast inequality of status of health for Aboriginal women in Canada.

 Health policies that affect Aboriginal women must reflect the constitutional protection 

of Aboriginal and treaty rights; to continue to disregard these rights is a continuing breach of 

governmental fiduciary responsibility. 
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5. Conclusion

The federal government recognizes that it has fiduciary duties towards Aboriginal people in 

general,166 however, the nature and scope of these duties remains undefined. The source of 

these obligations stems from early treaties, the fiduciary relationship between the Crown and 

Aboriginal people and the Constitution Act, 1982.167 Positive duties are bestowed upon the federal 

and provincial governments because of these fiduciary duties. When exercising the duties the 

honor of the Crown must be upheld, the Crown must provide full disclosure of its intentions 

to infringe Aboriginal and treaty rights, meaningful consultation is required with the affected 

group and justification must be advanced before any infringement is undertaken.168

 Using the test of outcomes, one has to look at the unequal health outcomes for Aboriginal 

women to see the disparities in health status in comparison to the rest of the Canadian population. 

These outcomes reveal that the government has failed in its fiduciary obligations to Aboriginal 

women in Canada. Given the equality provisions in section 35(4) and those found in the Charter, 

one must surely expect that Aboriginal women are entitled to the same standards of health as 

other Canadians.

 The Supreme Court of Canada has affirmed that fiduciary obligations limit the activities 

and policies of the federal or provincial Crown toward Aboriginal peoples.169 The Court has 

held that “historical policy on the part of the Crown is … incapable of, in itself, delineating” 

aboriginal and treaty rights and “[t]he nature of government regulations cannot be determinative 

of the content and scope of an existing Aboriginal right.”170

 The Supreme Court of Canada is clear on the principles it has articulated in that laws, 

legislation and policies must be created to safeguard individual’s liberty, security and fundamental 

justice.171 

 The Court recently examined health care issues and provided direction on the principles of 

fundamental justice: that is, that rules that endanger health arbitrarily172 do not comply with 

the principles of fundamental justice:173

In order not to be arbitrary, the limit on life, liberty and security requires not only a 
theoretical connection between the limit and the legislative goal, but a real connection 
on the facts. 

…
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The question in every case is whether the measure is arbitrary in the sense of bearing 
no real relation to the goal and hence being manifestly unfair. The more serious 
the impingement on the person’s liberty and security, the more clear must be the 
connection. Where the individual’s very life may be at stake, the reasonable person 
would expect a clear connection, in theory and in fact, between the measure that puts 

life at risk and the legislative goals (emphasis added).174

 Despite these clear directives, the federal government continues to determine the scope of 

Aboriginal and treaty rights to equality and health for women without the input or meaningful 

participation of the Aboriginal peoples.

 Ironically, the federal government’s policy recognizes and affirms the government’s unique 

constitutional obligations to Aboriginal peoples but fails to implement these obligations to certain 

existing Aboriginal and treaty rights. Instead, Canada’s health policies and guidelines affecting 

Aboriginal peoples’ health should be examined to ensure they reflect the fiduciary relationship 

and other guidelines that the Supreme Court of Canada has stated properly characterize 

Crown/Aboriginal relations. The following section provides an example of a framework for the 

future.
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6. Framework for the Future 

In December 2004, the National Aboriginal Health Organization (NAHO), First Nations and 

Inuit Health Branch (FNIHB) of Health Canada and the Bureau of Women’s Health and Gender 

Analysis (Bureau) co-hosted an Aboriginal Women’s Health Roundtable Planning Meeting that 

drew representatives from Native Women’s Association of Canada (NWAC), Pauktuutit Inuit 

Women’s Association, the Métis National Council (MNC), and the Assembly of First Nations 

(AFN).175 This planning meeting led to the Aboriginal Women’s Roundtable that was held on 

April 25 –27, 2005 in Ottawa.176 Key messages resulting from these two events follow.

 At the December 2004 planning meeting, the Assembly of First Nations (AFN) recalled 

and reaffirmed the preamble of the AFN Charter noting that the equality of men and women 

has always been a guiding factor and that both must be involved in the struggle for an equitable 

society through the building and strengthening of partnerships. The AFN Women’s Council is 

deeply concerned that First Nations women are among the poorest in their communities and 

targets of discrimination, not only by the broader society but also by First Nations communities. 

The Council affirmed that the policies and laws of Canada have actively oppressed First Nations 

women and diminished traditional roles and responsibilities and compromised the respect for 

First Nations women in communities. 

 The impact of colonization and assimilation strategies aided in altering First Nations 

traditional values and social structures often replacing or enforcing the colonizers cultural 

values on First Nations societies. First Nations women’s roles and responsibilities in the decision 

making process throughout North American societies were strategically targeted in the goal 

of assimilation and loss of culture. The impact of colonization on First Nation’s women was 

particularly debilitating. The Indian Act continues to perpetuate paternalistic views in eliminating 

First Nations status and membership. The AFN Women’s Council recognizes the need for the 

application of culturally sensitive teachings and tools that will be instrumental in solving issues 

of women’s oppression.177 

 Beverly Jacobs, President of the Native Women’s Association of Canada (NWAC) added 

that the issues that affect Aboriginal women are all similar or the same and the health issue is 

just not a health issue. She noted “Elders teach that boxes are created that sets limits in that all 

issues must be considered as it affects women’s complete and holistic health.” In referring to the 

NWAC Background Document, Ms. Jacobs elaborated on each of the policy areas that were 

identified as health concerns for Aboriginal women such as: human rights; violence, sexually 
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transmitted infections, including HIV/AIDS; sexual and reproductive health services; jurisdiction 

and control; improving access and integration; building capacity and sustainability; and the broad 

determinants of health. NWAC is in the process of defining what the health models on gender-

based analysis and culturally appropriate care mean. Ms. Jacobs further added that “community 

based supportive structures are required for strong families and healthy child development. The 

violence must be reduced and a holistic plan developed by the women to address this issue. 

Male leaders must be called upon to address these issues alongside the women.”178

 Pauktuutit, the Inuit Women’s Association advocates on behalf of the work and principles 

of equality of Inuit women. This involves holding governments responsible for implementing 

their commitment. Their representative noted:

Inuit women do have expertise to share in areas such as birthing and traditional 
values in health, unfortunately their wisdom is not being utilized. The Elders must be 
involved and to help address the gaps in health information, such as capacity building 
in many areas such as Community Health Representative training, cultural safety 

issues, culturally-relevant resources. 

Pauktuutit recommended that work be done in the following areas: capacity building, public 

education and gender- based analysis.179

 The Métis National Council (MNC) noted that the four key issues MNC faces are 

“jurisdiction wrangling; (provincial programming – is very hodgepodge across the country); 

no Métis-specific health programming; inadequate, unreliable, inflexible funding programs 

(sustainability issues) and lack of Métis-specific data.” MNC stated that their areas of health 

focus include: HIV/AIDS, diabetes, early childhood development and an Aboriginal Health 

Reporting Framework and data collection. The MNC action plan includes four key areas: 

adaptation of current programming to address jurisdiction issues; capacity building in areas of 

policy and programming, including health human resources; input into policy making process 

and broad determinants of health approach, women’s health being a key detriment in children’s 

health.180

 Bernice Downey, Chief Executive Officer of the National Aboriginal Health Organization 

elaborated upon the work that NAHO has undertaken in relation to the health of First Nation, 

Inuit and Métis women. Ms. Downey added that it is crucial that men and boys are included 

in when developing any type of gender equality framework.181 



 34 NAHO Discussion Paper Series  •  No. 4  •  March 2006

 Guidance from the Elders was sought at the three-day event held at the April 2005 Aboriginal 

Women and Girls Health Roundtable. Solutions and next steps were developed. The following 

“Summary of Recommendations for Action” was recorded:

• Equitable participation of women in decision making;

• Emphasize and expand community-based research models and program and service 

models;

• Develop a range of policies to address gaps and issues identified;

• Develop a communications plan that disseminates information in clear, simple, effective, 

culturally relevant and appropriate language and in a timely manner, using a multi-media 

approach (FAQ Sheets, Communiqués to community health centers, radio stations, 

Aboriginal newspapers, Internet emailing, website posting, etc.);

• Develop a knowledge transfer plan relating to information, research, bringing people together 

to share and exchange knowledge through networking, partnerships/collaboration, including 

Traditional Knowledge Transfer;

• Promote midwifery and in-community birthing;

• Involve Elders broadly and promote the integration and protection of traditional knowledge 

into health practice and training;

• Increase health career training programs, including apprenticeship programs on traditional 

healing practices especially in smaller communities; 

• Develop funding policies that address equity concerns; 

• Increase health promotion programs and resource materials in communities on a range of 

women’s health issues; and

• Develop an Aboriginal women’s health action plan.182

 Speaking on behalf of the federal government, the Honourable Carolyn Bennett, Minister 

of State for Public Health stated that “health is the most important project in this country for 

Aboriginal women and girls.” Minister Bennett assured participants of her commitment to 

closing the gaps and achieving the goals necessary to ensure fairness through “real measurable 

differences in social determinants of health. … Addressing the gaps and achieving these goals 

means looking at what we need to know in terms of research, what needs to change in terms 

of policy, and what needs to be done in terms of baseline education.”183
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 During the three-day event, significant progress was made by a unified group of First 

Nations, Inuit, and Métis women towards

• Creating a shared definition of holistic health and wellness through the 
lifespan; 

• Identifying specific health priorities of First Nations, Inuit, and Métis women 
and girls; and 

• Recommending a full range of gender-based action steps relating to research, 
policy, and program/service delivery that respond to those health priorities.184

 It was concluded that the next step arising from the Aboriginal Women and Girls’ Health 

Roundtable was to move forward on the development of an Aboriginal Women and Girls’ 

Health Action Plan by taking measures to

• Broadly disseminate the final written report and appendices from this Roundtable 
to a range of Aboriginal and other stakeholders, including participants, 
governments, policy makers, and health authorities.

• Create a clearing house as a process for a national communications strategy to 
share information on health issues and activities. 

• Continue to share “Best Examples” of health models that work, and disseminate 
this information at all levels: locally, among First Nations, Inuit, and Métis, and 
with all levels of government.

• Hold follow-up regional gatherings through NAHO with Elders, community 
workers, researchers, non-governmental organizations, and political 
organizations.

• Develop an Aboriginal-specific gender-based analysis framework and related 
training opportunities.185
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